We have provided in the Constitution for a judiciary which will be independent. It is difficult to suggest anything more to make the Supreme Court and the High Courts independent of the influence of the executive. There is an attempt made in the Constitution to make even the lower judiciary independent of any outside or extraneous influence.'
I. INTRODUCTION An independent judiciary is necessary for a free society and a constitutional democracy. It ensures the rule of law and realization of human rights and also the prosperity and stability of a society. 3 The independence of the judiciary is normally assured through the constitution but it may also be assured through legislation, conventions, and other suitable norms and practices. Following the Constitution of the United States, almost all constitutions lay down at least the foundations, if not the entire edifices, of an independentjudiciary. The constitutions or the foundational laws on judiciary are, however, only the starting point in the process of securing judicial independence. Ultimately the independence of the judiciary depends on the totality of a favorable environment created and backed by all state organs, including the judiciary and the public opinion. The independence of the judiciary also needs to be constantly guarded against the unexpected events and changing social, political, and economic conditions;4 it is too fragile to be left unguarded. 5 India has given to itself a liberal constitution in the Euro-American traditions which aims at establishing a free and democratic society. It also aims at the prosperity and stability of the society. Its makers believed that such a society could be created through the guarantee of fundamental rights and an independentjudiciary to guard and enforce those rights. Therefore, the framers of India's Constitution dealt with these two aspects with maximum and identical idealism. 6 
A. Meaning of the Independence of the Judiciary
The independence of the judiciary is not a new concept but its meaning is still imprecise. 7 The starting and the central point of the concept is apparently the doctrine of the separation of powers. 8 Therefore, primarily it means the independence of the judiciary from the executive and the legislature. But that amounts to only the independence of the judiciary as an institution from the other two institutions of the state without regard to the independence of judges in the exercise of their functions as judges. In that case it does not achieve much. The independence of the judiciary does not mean just the creation of an autonomous institution free from the control and influence of the executive and the legislature. The underlying purpose of the independence of the judiciary is that judges must be able to decide a dispute before them according to law, uninfluenced by any other factor. For that reason the independence of the judiciary is the independence of each and everyjudge. But whether such independence will be ensured to thejudge only as a member of an institution or irrespective of it is one of the important considerations in determining and understanding the meaning of the independence of the judiciary. 9 In a comprehensive analysis based on the contributions of leadingjurists and international bodies on the independence of the judiciary, Shetreet takes into account all of these considerations.' 0 Explaining the expression "independence" and "judiciary" separately, he says that the judiciary is "the means."); Steven Lubet, Judicial Discipline and Judicial Independence, 61 LAW & CONTEMP. PROBS. 59, 74 (Summer 1998) ("It may well turn out that judicial independence is easier to protect than to define.").
8. While the doctrine of separation of powers ensures liberty by preventing concentration of powers in one person or body and thereby puts a restraint on the executive and legislative, it also ensures the exercise of judicial power that is unhindered by the other two branches.
9. See Siracusa Draft Principles on the Independence of the Judiciary, reprinted in CIJL Bulletin No. 25-26, at 59 (Apr.-Oct. 1990), which read:
Independence of the judiciary means (1) that everyjudge is free to decide matters before him in accordance with his assessment of the facts and his understanding of the law without any improper influences, inducements, or pressures, direct or indirect, from any quarter or for any reason, and (2) that the judiciary is independent of the executive and legislature, and has jurisdiction, directly or by way of review, over all issues of a judicial nature. organ of government not forming part of the executive or the legislative, which is not subject to personal, substantive and collective controls, and which performs the primary function of adjudication."" Dealing with "independence," after citing a few definitions with which he does not fully agree, 2 he differentiates between the independence of the individual judges and the collective independence of the judiciary as a body which together constitute "independence." To Shetreet, independence of the individual judge consists of the judge's substantive and personal independence. The former means subjection of thejudge to no authority other than the law in the making of judicial decisions and exercising other official duties, while the latter means adequate security of the judicial terms of office and tenure. 3 The independence of individual judges also includes independence from their judicial superiors and colleagues."' Shetreet's treatment establishes that the independence of the judiciary means and includes the independence of the judiciary as a collective body or organ of the government from its two other organs as well as independence of each and every member of the judiciary-the judges-in the performance of their roles as judges. Without the former the latter cannot be secured and without the latter the former does not serve much purpose. Therefore, the two, even if separable, must be pursued together. A system which ignores one or the other cannot make much progress towards, much less achieve, the independence of the judiciary.
B. Components of the Independence of the Judiciary
"The independence of the judiciary and the protection of its constitutional position," contends Shetreet, "is not achieved in an instant act, but rather over a period of time by a continuous struggle which takes place within the framework of an ongoing and dynamic process."' 5 Therefore, it may not be possible to lay down all the conditions in advance, either in the constitution or otherwise, which will secure and ensure perpetual independence of the judiciary. Such conditions will have to be checked and 11. Id. at 597-98.
Id. at 594-95 ("[A]
judiciary which dispenses justice according to law without regard to the policies and inclinations of the government of the day.").
[T]he organs administrating justice can only be subordinate to the law, and that only the law can influence the contents of the decisions made by these organs.
No other state authority, not even the highest, is allowed to influence the decisions made by the judicial organs. This judicial independence is a guarantee for the fulfilment of the legal security of the individual. Id. at 594-95, 659 n. 11 (quoting Erkki Juhani Taipale).
13. [Vol. 10:2 revised from time to time. A few of the conditions are, however, so basic to the independence of the judiciary that without them judicial independence cannot exist. Some of them may be assigned to the collective independence of the judiciary as an institution, while others may be assigned to the independence of individual judges.
The most important aspect in the independence of the judiciary is its constitutional position. Just as the constitution provides for the composition and powers of the executive and the legislature, it should also provide for the judiciary. If the constitution vests the judicial power in the judiciary, so much the better. Otherwise the constitution may provide for the composition of the courts and their jurisdiction, and for the appointment, terms of office, and tenure of the judges. The constitution must ensure a constitutional position of dignity to the judiciary. The constitution must also ensure administrative independence of the judiciary, such as supervision and control over administrative staff, preparation of its budget, and maintenance of court buildings. It must prohibit ad hoc tribunals and the diversion of cases from ordinary courts, ensure the natural judge principle, ordain respect for and enforcement by the other branches of the government of court decisions, provide for separation of judges from the civil services, and prohibit diminution of judges' service conditions. 16 Some of these matters may be entrusted to legislation; however, there must be enough assurance in the Indian Constitution to that effect so that the judiciary is able to command respect in the eyes of the people and is able to attract the ablest persons as judges.
Again, judicial tenure and appointment must be beyond the control of the executive. The best tenure is for life, but it may also be up to a particular age without any possibility of its abrupt termination. Extension beyond retirement is also inconsistent with the independence of the judiciary. Probationary appointments should not be allowed; part-time, ad hoc, and temporary appointments should be avoided and must be restricted to emergency situations. Moreover, the procedure for such appointments must be the same as for regular appointments. Judicial salaries must be beyond the executive and legislative reach with provision for automatic upward revision with changes in the price index or at least regular and timely adjustment of salaries with the passage of time. Salaries should not be subject to any ad hoc cut except perhaps in emergencies. Transfer ofjudges without their consent 16. In this regard provisions of the German Basic Law are worth noting. Article 92 vests the judicial power in the judges. GRUNDGESETZ [Constitution] [GG] art. 92. Article 97 provides that thejudges shall be independent and subject only to the law, see id. art. 97, and that any disciplinary action against the judges under article 97(2) be read with Article 98 and be subject to judicial decision. See id. art. 98. Article 101 prohibits extraordinary courts and removal of any one from the jurisdiction of his lawful judge. See id. art. 101.
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should not be permitted and in no case should such power be with the executive. If transfer is permitted at all, it must be in the hands of the judiciary and must be exercised by a collegial body or at least by more than one person.
Further, impartiality and freedom from irrelevant pressures must be ensured to the judges in all aspects of adjudication. The judges must be and appear to be unbiased and, therefore, should not be members of either the executive or the legislature or of political parties or business organizations, and should not participate in political activities. Similarly the judge should be predetermined. The judges must also fairly reflect the society. They should give due deference to the other branches of the government and refrain from deciding issues which squarely fall within the exclusive domain of the legislature or the executive. It is, however, doubtful whether the judges should resort to the political questions doctrine to deny access to the courts, particularly in matters of fundamental rights. 7 Judges must also be independent from directives, guidelines, or any kind of pressures from fellow judges. The dominant role of the judges in the matter of appointments and promotions, the hierarchy within the judiciary, and the lack of power to write dissents may also have an adverse impact on the independence of the judges. Although accountability of the judiciary is a delicate and controversial issue, it goes hand in hand with its independence. 5
IX. CONSTITUTIONAL PROVISIONS AND PRACTICE

A. Constitutional Provisions
The Constitution of India is the fundamental law of the land from which all other laws derive their authority and with which they must conform. All powers of the state and its different organs have their source in it and must be exercised subject to the conditions and limitation laid down in it. The constitution provides for the parliamentary form of government which lacks strict separation between the executive and the legislature but maintains clear separation between them and the judiciary. The Indian Constitution specifically directs the state "to separate the judiciary from the executive in 17. See Shetreet, Judicial Independence, supra note 10, at 636 (supporting the noninvolvement of the courts in the political questions). But see BARENDT, supra note 7, at 147 (asserting a more active role for courts in deciding political questions).
18. "Accountability and independence are not mutually exclusive; most often we can have interplay between judicial independence and accountability).
[Vol. 10:2 the public services of the State."' 9 The Supreme Court has used this provision in support of separation between the judiciary and the other two branches of the state at all levels, from the lowest court to the Supreme Court. 20 Although the nature of the Indian Constitution-whether it is federal or unitary-is doubtful, basically it provides for a federal structure of government consisting of the Union and the States. The Union and the States have their distinct powers and organs of governance given in the constitution. While the Union and States have separate legislatures and executives, they do not have a separatejudiciary." Thejudiciary has a single pyramidal structure with the lower or subordinate courts at the bottom, the High Courts in the middle, and the Supreme Court at the top. For funding and some administrative purposes, the subordinate courts are subject to regulation by the respective States, but they are basically under the supervision of the High Courts. 2 The High Courts are basically under the regulative powers of the Union, subject to some involvement of the States in the appointment ofjudges and other staff and in the finances. . 2000] the regulative powers of the Union. 24 Subject to territorial limitations, all courts are competent to entertain and decide disputes both under the Union and the State laws. The unitary character of the judiciary is not an accident but rather a conscious and deliberate act of the constitution makers for whom a single integrated judiciary and uniformity of law were essential for the maintenance of the unity of the country and of uniform standards ofjudicial behavior and independence. 2 5
The Supreme Court
The Supreme Court of India consists of a Chief Justice of India and twenty-five other Judges. 2 " The judges are appointed by the President of India "after consultation with such of the Judges of the Supreme Court and of the High Courts in the States as the President may deem necessary."" For "the appointment of a Judge other than the Chief Justice, the Chief Justice of India [must] always be consulted."" 8 Judges of the Supreme Court, including the Chief Justice, hold their offices until the age of sixty-five. They may resign or be removed from office earlier. 29 Removal can take place only on the grounds of proved misbehavior or incapacity of the judge or by an order of the President passed after a majority of the total membership and a majority of not less than two-thirds of the members present and voting in each House of Parliament present an address to the President in the same session for such removal. 3 " The only attempt so far to remove ajudge has been unsuccessful." Before entering office judges take an oath, to, among other things, perform their duties without fear or favor, affection or ill will, and to uphold the constitution and the laws. 32 Only a citizen of India who has been ajudge of one or more High Courts for at least five years, or has been an advocate of one or more High Courts for at least ten years, or is a distinguished jurist in the opinion of the President, can be a judge of the Supreme Court. 33 [Vol. 10:2 prohibited from pleading or acting in any court or before any authority in India after retirement. 34 Every judge is entitled to salary and other allowances and privileges specified in the constitution, subject to upward, but not downward, revision by Parliament. 5 The constitution also makes provisions for the appointment of the acting Chief Justice of India and ad hoc judges, and for attendance of retired judges at the sittings of the Supreme Court. 6 The Supreme Court is a court of record having, among other things, the power to punish for contempt." It sits in Delhi though it may hold its sittings at other places." It has incomparably wide original, appellate, and advisory jurisdictions. The Supreme Court also has the following powers: to review its decisions; to make such order as is necessary for doing complete justice in any cause or matter; to enforce its decrees and orders; to order attendance, investigation, and discovery; to transfer cases to itself or from one High Court to another; and to regulate its practice and procedure.' Parliament may further enlarge thejurisdiction of the Supreme Court and may confer ancillary powers on it for more effective exercise of itsjurisdiction 4 The law declared by the Court is binding on all courts in India. 42 All civil and judicial authorities are required to act in its aid. 
The High Courts
The constitution provides for a High Court for each State, though Parliament is also authorized to establish a common High Court for two or more States or for two or more States and a Union Territory." Every High Court is a court of record with power to punish for contempt. 4 " The High Courts consist of a Chief Justice and such other judges as the President may from time to time deem it necessary to appoint. 5 " High Court judges are appointed by the President after consultation with the Chief Justice of India, the Governor of the State, and the Chief Justice of the High Court.' Unless judges resign or are removed or appointed to the Supreme Court, they hold office until the age of sixty-two. 2 They hold office during good behavior and can be removed only in the same manner as a judge of the Supreme Court. 3 Only a citizen of India who has held a judicial office for at least ten years or who has been an advocate for ten years can be appointed a judge. 54 Every judge of the High Court takes a similar oath as ajudge of the Supreme Court. 55 High Court judges are prohibited from pleading or acting in any court or before any authority except the Supreme Court or a High Court in which they have not served. 6 The salaries, allowances, and other rights and privileges of the High Court judges are also specified in the constitution and are subject to only upward variation by Parliament." The constitution also provides for the appointment of an acting Chief Justice, additional and acting judges, and retired judges at sittings of High Courts. 
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B. Constitutional Practice
The constitutional provisions summarized above appear to be the most exhaustive in any constitution. The Indian Constitution makers believed that they had done everything to secure the independence of the judiciary and hoped that those who had to work with the constitution would make its operation successful. 69 Their hopes have not been belied but the course has not always been easy. As will be noted, some of the difficulties arose soon after the commencement of the constitution while others have arisen later. Some of them have been resolved amicably and, hopefully, for good, but others persist. Noteworthy, however, is that the above constitutional scheme has stood the test of time and survived without any significant changes. 7°T he constitution assumes judicial review of legislative and executive acts and, therefore, from the initial litigation soon after the commencement of the constitution the courts started exercising it without anybody entertaining any doubts in this regard. 7 ' At the same time, from the very beginning invalidation of legislative and executive acts by the courts in some matters, particularly in matters of property expropriation, was not viewed sympathetically by the government. 72 Therefore, the constitution was frequently amended in its early stages. 73 This process was not healthy for the
69.
See supra text accompanying note 1 for Dr. Rajendra Prasad's perspective. Dr. Prasad continued:
We have prepared a democratic Constitution. But successful working of democratic institutions requires in those who have to work there willingness to respect the viewpoints of others, capacity for compromise and accommodation. Many things, which cannot be written in a Constitution are done by convention. Let me hope that we shall show those capacities and develop those conventions. Prasad, supra note 1.
70. The only aberration in this scheme brought by the controversial constitution, the 42d amendment during the emergency in 1976 that curtailed powers of the Supreme Court and the High Courts, was quickly removed by the constitution's 43d and 44th amendments in 1978. The other amendments in these provisions have rectified the situations not envisaged by the constitution makers, such as the conferment of power on Parliament for upward revision of the salaries of the Supreme Court and High Court Judges; restrictions on, as a matter of right, appeals to the Supreme Court; provision for the appointment of additional and acting judges in the High Court and raising of the age of retirement in High Courts from 60 to 62 years; provision for compensatory allowance to High Court Judges on transfer from one High Court to another, which in a way further strengthened the position of the judiciary to face the work load as well as to facilitate appointment of competent persons. [Vol. 10:2 independence of the judiciary because any of its decisions that were inconvenient to the government of the day could be easily overruled by constitutional amendment. In 1967 the Supreme Court restricted this trend by deciding that no amendment of the constitution could be made in the future which abridged or restricted the Fundamental Rights. 74 Later, in 1973, the Court overruled this decision and upheld the amendments abrogating it, but the Court laid down a much broader restriction on the power of amendment that the basic structure of the constitution could not be amended. 75 This continues to be the law and has been applied several times to invalidate amendments to the constitution. 6 The independence of the judiciary and judicial review.have been held part of the basic structure or basic features of the Indian Constitution and, therefore, amendments which directly or even indirectly take away these features have been invalidated by the Court. 77 The Court has also invalidated a constitutional amendment which subjected the decision of a tribunal, which was not a court in the strict sense, to confirmation or rejection by the government. 78 Similarly, laws merely abrogating ajudicial decision without retrospectively changing the legal basis of that decision have also been invalidated. 79 The courts have also expanded the scope ofjudicial review by liberalizing the requirement of locus standi and developing the concept of public interest litigation and by rejecting the concept of political questions. 8 0
Through public interest and other litigation the courts have been liberally expanding their jurisdiction to enforce the Fundamental and other rights through suitable and effective remedies. The courts have also created or recognized new rights for the common people, especially for the poor, oppressed, and neglected, a fact which has earned respect for the courts from a wide section of Indian society."' The Supreme Court has also expanded its jurisdiction in undefined areas, such as its power to do "complete justice in any cause or matter pending before it." 2 The courts have denied the claim of act of state to the government vis-A-vis the citizens 3 and have subjected the power of pardon to judicial review."
Judicial tenure stands on sound footing, and the only attempt to remove a Supreme Courtjudge against whom charges of corruption had been proved by a committee ofjudges failed. 8 " Low salary and allowances ofjudges have been an issue because sometimes the best persons have not been available for the office of judge and sometimes even those who were appointed later resigned from it. From time to time, salaries have, however, been revised and even the constitution has been amended once to improve the situation.
6 Now salaries are considered to be at the satisfactory level with every possibility of upward revision. 7 Parliament and State legislatures abstain from discussing judicial behavior, though sometimes it is doubted whether the courts also show similar deference to the legislators in the exercise of their functions. 8 From the very beginning governments have also shown due concern for the judiciary. As early as 1955 the Union government instituted the Law Commission to review the system ofjudicial administration in all its aspects and to suggest ways and means for improving it and making it speedy and less expensive. In 1958 the Commission produced its famous Fourteenth Report with a comprehensive study of all courts, from the lowest to the Supreme Court, and with wide-ranging recommendations for ensuring the independence, efficiency, and efficacy of the judiciary at all levels. [Vol. 10:2 then the exercise has been repeated several times concerning different aspects of administration ofjustice, including in particular appointment ofjudges and arrears in courts. 9 " Unfortunately, not many of the results of these exercises have been put into practice.
The independence of the lower judiciary or subordinate courts has also been honored and strengthened. The lowerjudiciary has been separated from the executive almost all over the country and operates under administrative supervision of the High Court to which it is subordinate. Its supervision and control by the High Court vis-a-vis the executive has been expanded by holding that the district judges shall be appointed by the Governor of a state only from amongst the members of the judiciary and not from amongst the judicial officers who are part of the executive, and that they shall always be appointed only in consultation with the High Court and with no other body or authority. 9 ' Similarly, disciplinary action against the members of the lower judiciary, such as suspension and removal from job and matters such as inter se seniority are determined and decided by the High Court. Through a notable ruling the independence of the lower judiciary has been substantially secured and enhanced by the Supreme Court. It has held that for purposes of their service conditions that the members of the judiciary, even at the lowest level, are comparable to the members of the other two branches of the government, namely, the legislative and the executive, and not to the civil servants or administrative staff of the government. Emphasizing the importance of the independence of the judiciary and its uniform service condition, the Court directed the Union of India and the States to take steps for the creation of an all India judicial service; to prescribe minimum qualifications for recruitment to the lowerjudiciary with the assistance of the High Court; to fix the uniform age of retirement at sixty; to provide for payment of a library allowance, provision for conveyance or conveyance allowance, provision for suitable residential accommodation, uniform and better service conditions, and provision for training ofjudges. 92 In any case the salaries and allowances of the members are increased from time to time with the increase of salaries and allowances of other civil servants. To protect the honor of the lower courts the Supreme Court has also extended its contempt power to cover the contempt of the lowest court. 93 From this description one, however, should not be led to form a rosy picture of the Indian judiciary all through and all over. The judiciary has been facing several serious problems, some of which have been indicated towards the end of this Article. But apart from those problems which are an indirect threat to the independence of the judiciary, a direct threat to it has been on the issues of appointment of the Supreme Court and High Court judges and the transfer of the latter from one High Court to another. These two issues have been persistently in the forefront of the debate on the independence of the judiciary. The following discussion concentrates on that debate.
Ill. CONTENTIOUS ISSUES: APPOINTMENT AND TRANSFER OF JUDGES
A. The Background
Appointment of judges to the higher judiciary has been the most recurrent theme in the history of the judiciary since independence and in the immediately preceding years. In view of the fact that before independence the British Crown, uninfluenced by the domestic politics, appointed judges to the higher judiciary, its exclusive discretion in such appointments was not questioned. 94 With independence it was apprehended that the situation would change, requiring remedial measures. Therefore, in 1945 the Sapru Committee recommended in its constitutional proposals that the "justices of the Supreme Court and the High Courts should be appointed by the head of state in consultation with the Chief Justice of the Supreme Court and, in the case of High Court judges, in consultation additionally with the High Court Chief Justice and the head of the unit concerned." 9'5 Soon after the Constituent Assembly started the process of constitution making at the beginning of 1947, the Ad Hoc Committee of the Union Constitution Committee of the Constituent Assembly, which was assigned the task of formulating the proposals on the Supreme Court, reported that it did not think it "expedient to [Vol. 10:2 leave the power of appointing judges ... to the unfettered discretion of the President" and recommended two alternative methods. One of these methods authorized the President to nominate a person for appointment of a judge of the Supreme Court, other than the Chief Justice, in consultation with the Chief Justice. The nomination was to be confirmed by a panel of seven to eleven members comprising Chief Justices of High Courts, members of Parliament, and law officers of the Union. The other method was that the President would appoint in consultation with the Chief Justice one of the three persons recommended by the above panel of eleven. The same procedure was to be followed for the appointment of the Chief Justice except that the Chief Justice was not to be consulted. 96 In his memorandum on the Union Constitution, submitted a few days later, Sir B. N. Rau, the Constitutional Advisor, agreeing in principle, suggested that the appointment of judges should be made by the President with the approval of at least two-thirds of the Council of State which was proposed to advise the President in the exercise of the President's discretionary powers and of which the Chief Justice of the Supreme Court was an ex-officio member. 97 The Union Constitution Committee also did not agree with the Ad Hoc Committee and recommended that "a judge of the Supreme Court shall be appointed by the President after consulting the Chief Justice and such other judges of the Supreme Court as also such judges of the High Courts as may be necessary for the purpose. The first reaction to these provisions came from the then Chief Justice of the Federal Court, Justice H. J. Kania, who confined his comments to the independence of thejudiciary from the executive and particularly emphasized that in the appointment of High Court judges "the Governor and the High Court Chief Justice should be in direct contact so that the provincial Home Ministry would not be an intermediary in the proceedings."' 0 3 Chief Justice Kania thought that exclusion of influence of local politics in the selection of judges was necessary for the independence of the judiciary. Later, in a meeting of the judges of the Federal Court and the Chief Justices of the High Courts, the provisions of the Draft Constitution on the judiciary were thoroughly examined and a memorandum was prepared." Emphasizing the importance of the independence of the judiciary, the memorandum expressed concern over the "political, communal and party considerations" in the appointment of High Court judges since independence"' and therefore suggested an amendment to the relevant provision under which the President shall appoint a High Courtjudge "on the recommendation of the Chief Justice of the High Court after consultation with the Governor of the State and with the concurrence of the Chief Justice of India."'" Such amendment, it was expected, would exclude provincial executive interference in the appointment of judges. The memorandum stated that it should also apply "mutatis mutandis to the appointment of the judges of the Supreme Court" and recommended dropping the words from the relevant draft article which obliged the President to consult the judges of the Supreme Court and High Courts in addition to the Chief Justice of India in the appointment of judges of the Supreme Court. 0 7 The memorandum also suggested inclusion of a provision disqualifying a person from becoming ajudge of the Supreme Court or of a High Court if such person had held the post of a minister either at the 101. 3 B. SHIVA RAO ET AL., supra note 20, at 36, 67 (1967) . The Draft was prepared on the instructions of the Constituent Assembly and was based on the recommendations of various committees appointed by the Assembly and accepted by it. This Draft became the basis of the Centre or in any State.' Similar suggestions on the Draft Constitution were received from other quarters but none of them was found convincing enough by the Drafting Committee for introducing any change in the Draft Constitution."° The changes suggested in the memorandum were not accepted, respectively, for the reasons that they did not provide for the contingency of difference of opinion between the Chief Justice of India and the Chief Justice of the High Court that wider consultation was obligatory to minimize the chances of improper appointments and that merit was the only consideration for the appointment ofjudges and, therefore, no constitutional ban should stand in the way of merit being recognized." 0 The Drafting Committee itself had, however, decided to move an amendment replacing the existing procedure for the appointment of the Supreme Court and High Court judges by one provided in the proposed Instrument of Instructions to be issued to the President. The Instrument contemplated appointment of Supreme Court judges by the President on the advice of an Advisory Board consisting of not less than fifteen members of Parliament. The advice of the Board was to be sought in respect of proposed appointees selected by the President after consultation with all the judges of the Supreme Court and the Chief Justices of the High Courts. In the case of appointment of the Chief Justice of India, the Chief Justice of India was not to be consulted. In the case of appointment of High Court judges, the President had to consult the Chief Justice of India, the Chief Justice of the High Court (except in the case of appointment of Chief Justice of High Court), and the Governor of the State. The President was not bound by the advice of the Board but in that case he had to place a memorandum before Parliament with reasons for not accepting the advice."' As the proposal for the Instrument of Instructions was later dropped, the Drafting Committee did not move the amendment and proceeded with the existing provisions.
In the Assembly basically two issues were raised and discussed on the appointment of judges. Some members proposed that the judges, other than the Chief Justice of India, must be appointed by the President with the concurrence of the Chief Justice of India, while some others proposed approval of Parliament or of its Upper House, the Council of states. Agreeing that the issues were of "greatest importance" and that the Assembly was unanimous that the judiciary must both be "independent of the executive" and "competent in itself," Dr. Ambedkar referred to the practice of appointment ofjudges in England, where they are appointed by the executive alone, and in the United States, where they are appointed by the executive on the approval of the Senate. Dr. Ambedkar concluded:
It seems to me, in the circumstances in which we live today, where the sense of responsibility has not grown to the same extent to which we find it in the United States [sic], it would be dangerous to leave the appointments to be made by the President, without any kind of reservation or limitation, that is to say, merely on the advice of the executive of the day. Similarly, it seems to me that to make every appointment which the executive wishes to make subject to the concurrence of the Legislature is also not a very suitable provision. Apart from its being cumbersome, it also involves the possibility of the appointment being influenced by political pressure and political considerations. The draft article, therefore, steers a middle course. It does not make the President the supreme and the absolute authority in the matter of making appointments. It does not also import the influence of the Legislature .... With regard to the question of the concurrence of the Chief Justice, it seems to me that those who advocate that proposition seem to rely implicitly both on the impartiality of the Chief Justice and the soundness of his judgment. I personally feel no doubt that the Chief Justice is a very eminent person. But after all, the Chief Justice is a man with all the failings, all the sentiments and all the prejudices which we as common people have; and I think, to allow the Chief Justice practically a veto upon the appointment of judges is really to transfer the authority to the Chief Justice which we are not prepared to vest in the President or the Government of the day. I therefore, think that that is also a dangerous proposition." 2 The proposed amendments on the aforesaid two lines were, therefore, rejected by the Assembly." [Vol. 10:2
B. The Beginning of the Controversies
Although no public controversies were raised for quite some time on the appointment of judges to the Supreme Court and the High Courts, dissatisfaction in this regard was expressed from almost the very beginning. Scholars have already noted the dissatisfaction expressed by the judges on the appointment of High Court judges within six months of independence under a procedure which was definitely different from the procedure provided under the constitution." 4 But within less than nine years of the commencement of the Indian Constitution greater dissatisfaction was expressed by the Law Commission of India with respect to the appointment of judges both to the Supreme Court as well as to the High Courts."' In respect of the High Courts, the Commission even recommended an amendment of the constitution exactly along the lines recommended by the judges in the Draft Constitution. " 6 The controversy seems to have arisen in another form even earlier when after the death of the first Chief Justice of India, the Union executive intended not to appoint the senior most puisne judge as the Chief Justice of India. It is said that the executive had to give up its plan because all the then judges of the Supreme Court threatened to resign en block if the executive did not appoint the senior most puisne judge as Chief Justice of India. The controversy did not become public because the senior most puisne judge was appointed the Chief Justice of India. The appointment of judges became a public issue in April 1973 when, in breach of an established convention, instead of appointing the senior most puisne judge of the Supreme Court, its Chief Justice on the retirement of the then Chief Justice, the Union executive appointed the fourth most seniorjudge as Chief Justice, superseding his three senior colleagues. 2 superseded judges resigned in protest. An intense public debate followed in which critics of executive action saw a clear design of undermining the independence of the judiciary while the supporters of the action defended it broadly on the ground of national need of a committed judiciary." 2 ' Hardly had the debate subsided when in the appointment of the next Chief Justice again the senior mostjudge was superseded in favor of the next most senior. ' 22 Again, the superseded judge resigned in protest. On both occasions apparently the superseded judges had given judgments inconvenient to the executive while the superseding judges had givenjudgements palatable to the executive. 24 Accordingly, the senior most puisne judge was appointed the next Chief Justice. Since then the practice is being followed without exception. The Commission also thoroughly examined the constitutional provisions, procedure, and practice for the appointment of judges in the Supreme Court and the High Courts. While it found the constitutional scheme for the appointment ofjudges "basically sound," it admitted several flaws in its operation and made several recommendations for ensuring the best and most expeditious appointments with more effective consultative process and elimination of political influence. In short, the Commission recommended a decisive role to the judiciary in the matter of appointments and transfers of judges through a collegial decision making process.
IV. JUDICIAL INTERVENTION
A. Justice Sheth 's Case
A little after the first supersession under the same government, another threat to the independence of the judiciary was wielded through the mass 26, 1973 . The superseded judges were Justices J. M. Shelat, K. S. Hegde, and A. N. Grover. [Vol. 10:2 transfer of High Court judges, again apparently for the reason that these judges gave judgements inconvenient to the government during the internal emergency of 1975-77. These transfers brought the matter to the courts. One of the judges-Justice S. H. Sheth-who was transferred from the Gujarat High Court to the Andhra Pradesh High Court, challenged, among other things, the constitutionality of his transfer in the Gujarat High Court, on the grounds that it was without his consent and without consultation between the President and the Chief Justice of India.' 25 The petition was allowed on the latter ground. One of the judges also allowed it on the former ground but the majority of two rejected. An appeal in the Supreme Court was disposed of in accordance with an assurance by the Union of India to withdraw the transfer.' 26 However, a majority of three judges in the Supreme Court refused to accept consent of the transferred judge as a condition precedent for transfer and emphasized that transfers must be in the public interest and not as punishment. One judge found that consent was a necessary condition, while the fifth one held that transfer was a new appointment and, therefore, consent was necessary. The important point to be noted is that all the judges, both in the High Court as well as in the Supreme Court, unanimously proceeded on the assumption that the independence of the judiciary is a basic feature of the Indian Constitution and therefore the judiciary must be immune from the influence of the executive.
B. The Judges Case
For the second time the matter came before the Supreme Court in S. P. Gupta v. Union of India,127 known as the Judges Case. In that case several writ petitions filed in different High Courts were disposed of by a bench of seven judges of the Supreme Court. Some of these petitions challenged the validity of a circular letter of the Union Law Minister addressed to the Chief Ministers of the States that asked them to obtain advance consent from the proposed appointees to the High Courts for transfer to other High Courts. This was sought "to further national integration and to combat narrow parochial tendencies bred by caste, kinship and other local links and affiliations."' 2 8 Some petitions challenged the validity of the practice of appointing additional judges and of not appointing the named additional judges to the permanent positions even though permanent vacancies existed. Other petitions challenged the validity of certain transfers ofjudges from one High Court to another. The petitions were decided by a divided Court in 
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which every judge wrote a separate opinion. These opinions together set the record of being the longest in any single matter decided by the Court in its history. It is not necessary to examine these opinions particularly for the reason that in its material respects the Judges Case has been overruled. Mention of its most salient aspects is, however, instructive."' 2 9
The most relevant aspect of the case was the acknowledgment and reiteration of independence of the judiciary as a basic feature of the Indian Constitution. Otherwise the petitions were dismissed by the majority. The circular letter of the minister was upheld by a majority of four to three, but almost all judges agreed that transfer from one High Court to another could be made only in the public interest and not by way of punishment. Except for Justice Bhagwati, no other judge considered the consent of the concerned judge as a condition precedent for transfer. Appointment of additional judges was generally suspected as having the potential of infraction of judicial independence, but its bona fide application in accordance with the constitutional conditions was appreciated. Normally, an additionalj udge must be made permanent after the expiration of that judge's term as additional judge if a permanent vacancy existed in the High Court but the judge did not have a right to be so appointed. Similarly, the Court generally agreed that if the amount of work was consistently increasing in the High Courts, the number of permanent posts of the judges must proportionately be increased. Except for one judge, the rest of the Court found itself unable to issue any direction to the executive in this regard. Last, on the question of appointment of the judges, the Court reiterated its Sankalchand position that there must be effective consultation between all the constitutional functionaries. But the majority did not agree that the Chief Justice of India had any primacy or veto in this regard. The majority rather gave primacy to the executive so that it could appoint or not appoint any judge to the High Court or to the Supreme Court against the wishes of the Chief Justice of India or any other constitutional functionary. Incidentally, the Court also decided that it could look into the entire record concerning the appointment of judges and the government could not claim any privilege to withhold any of them.
The majority decision in the Judges Case was generally found unsatisfactory by the legal fraternity and was criticized in scholarly writings and opinions. 3 Seminars and conferences were held and academic writings appeared that advocated a change in the situation which gave primacy to the executive in the matter of appointment and transfer of judges. Overwhelmingly, they asked for the creation of a collegial body, with the [Vol. 10:2 predominance of the judiciary, for the appointment and transfer of judges. The Law Commission of India also once again seized the opportunity to examine this issue. Unlike before, this time the Commission came to the conclusion that "experience would make it difficult to continue to subscribe to the view that the present constitutional scheme as to the method of appointment of Judges is basically sound or that it had on the whole worked satisfactorily and does not call for any radical change."'' Recognizing in the light of global experience and development of law and practice the need of judicial primacy and wider consultation so as to induct the best persons in the judiciary, it recommended the creation of an eleven member National Judicial Service Commission chaired by the Chief Justice of India and a consequential constitutional amendment.1 32
C. The Second Judges Case
The dissatisfaction with the Judges Case led to the Second Judges Case 33 which arose from three petitions under Article 32 that demanded filling existing vacancies in the Supreme Court and various High Courts. In the course of hearing those petitions, a two-judge bench of the Court doubted the correctness of the majority view in the Judges Case and directed:
The correctness of the opinion of the majority in S. P.
Gupta's case ... relating to the status and importance of consultation, the primacy of the position of the Chief Justice of India and the view that the fixation of Judge strength is not justiciable should be reconsidered by a larger bench.' 34 In the majority opinion of Justice J. S. Verma (who later became Chief Justice) for a nine-judge bench in the Second Judges case, these two issues were reformulated as follows: Out of the five opinions expressed in the Second Judges Case, Justice Verma spoke for himself and four of his colleagues with whom two other colleagues concurred in separate opinions. The two minority judges partly dissented and partly concurred with the majority. The bench was, however, unanimous in reiterating the independence of the judiciary as a basic feature of the Indian Constitution essential for upholding the rule of law which was also a basic feature of the constitution.
Briefly, the Court's opinion is dominated by the emphasis on "integrated 'participatory consultative process' for selecting the best and most suitable persons available for appointment" in which "all the constitutional functionaries must perform this duty collectively with a view primarily to reach an agreed decision, subserving the constitutional purpose, so that the occasion of primacy does not arise" in the matter of appointment ofjudges to the Supreme Court and the High Courts.' 36 Outlining the operative norms for this purpose, the Court held that the proposal for the appointment ofjudges to the Supreme Court and the High Courts must be initiated by the Chief Justices of the respective courts. These proposals have to be submitted by the Chief Justice of India to the President. The President must consider these proposals within a set time frame. In case of a difference of opinion between different constitutional functionaries, the opinion of the Chief Justice of India has primacy. In the making of a recommendation, the Chief Justice of India represents the judiciary and does not act as an individual. So the Chief Justice's opinion is the opinion of the judiciary, "symbolised by the view of the Chief Justice of India.""' To rule out any arbitrariness on the part of Chief Justice of India and to ensure observance of the rule of law, the opinion of the Chief Justice of India must be formed in the case of appointment to the Supreme Court by "taking into account the views of the two senior most Judges of the Supreme Court."' 38 The Chief Justice "is also expected to ascertain the views of the senior most Judge of the Supreme Court whose opinion is likely to be significant in adjudging the suitability of the candidate, by reason of the fact that he has come from the same High Court, or otherwise."' 39 In the case of appointment to the High Courts the process of appointment shall be initiated by the Chief Justice of the concerned High To avoid speculation and uncertainty the Court also suggested a timebound, expeditious procedure for the appointment of the judges. 145 Regarding the appointment of the Chief Justice of India, by convention the proposal is initiated by the outgoing Chief Justice of India for the appointment of "the senior most Judge of the Supreme Court considered fit to hold the office."'" Consultation provided in Article 124(2) is required only "if there be any doubt about the fitness of the senior most Judge to hold the office, which alone may permit and justify a departure from the long standing 
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Concerning transfers, the Court held that the opinion of the Chief Justice of India not only has primacy, but is determinative.' 4 8 Consent of the concerned judge is not required for the initial or subsequent transfer.' 4 9 In the formation of an opinion on a transfer, the Chief Justice of India is expected to take into account the views of the Chief Justice of the High Court from which the judge is to be transferred, anyjudge of the Supreme Court whose opinion may be of significance in that case, as well as the views of at least one other Chief Justice of a High Court whose views are considered relevant by the Chief Justice of India. The personal factors relating to the concerned judge-and that judge's response to the proposal-including the judge's preference of places of transfer, should be taken into account by the Chief Justice of India before forming an objective final opinion." 0 Any transfer so made is not to be deemed punitive and is not justiciable except to the extent that it has been made on the recommendation of the Chief Justice of India. 15 ' On the question of fixation of judge strength in the High Courts, the Court held that the Chief Justice of India and the Chief Justice of the concerned High Court must undertake periodic review of such strength in the interest of effective administration of justice and the recommendation of the Chief Justice of India in this regard must be acted upon by the President with "due dispatch."' 52 The courts may order the President to act if he fails to do
SO. 15 3
One of the concurring judges made the additional suggestion that as representative of the people, the executive could also suggest names to the Chief Justice of India, although names of all potential appointees must come to the President from the Chief Justice of India.' 54 "Though appointment of Judges to the superior judiciary," he added, "should be made purely on merit, it must be ensured that all sections of the people are duly represented so that there may not be any grievance of neglect from any section or class of society."' 5 The other concurringjudge disagreed with the seniority alone rule , J., concurring) . 155. Id.
[Vol. 10:2 the Chief Justice of India must be appointed on the basis of merit.' 56 One of the minority judges, while agreeing with the primacy of the Chief Justice of India in the matter of appointment of judges to the Supreme Court and the High Courts, disagreed with the subjection of this primacy to the requirement of the Chief Justice acting as a body consisting of the Chief Justice and other judges.' Another minority judge agreed with the majority that in the matter of appointment that the views of the Chief Justice of India deserved highest respect but could not be given primacy under the present constitution. 58 On other issues such as transfers' 5 9 and fixing the strength of judges, he agreed with the majority. 60 The Second Judges Case was a gain for the judiciary vis-A-vis the executive in the matter of appointment and transfer ofjudges. However, the case was not universally hailed. H. M. Seervai, the celebrated author of the Constitutional Law of India, a staunch supporter of the independence of the judiciary and one of the strongest critics of the Judges Case who asked for its immediate overruling and for laying down the law almost exactly on the same lines as laid down in the Second Judges Case, has also criticized the Second Judges Case 6 1 and called it an amendment and reversal of the constitution.' 6 2 Indications are available that the Union Govemment has thought more than once of introducing an amendment to the constitution that would either restore the previous position or provide a new mechanism for the appointment of judges. 63 No concrete step has, however, been taken so far in that direction. 
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D. The Third Judges Case
At the operational level, it has been noted that the vacancies of the judges remain unfilled as before" 6 and the transfers ofjudges from one High Court to another have not been free from controversy and have even resulted in litigation.' 65 However, as between the executive and the judiciary, no controversy became public until towards the end of 1997 when the then Chief Justice of India failed to name his successor on time in terms of the Second Judges Case" 6 and later in mid-1998, when the executive refused to appoint judges to the Supreme Court and to transfer Chief Justices of High Courts recommended by the Chief Justice of India. 6 7 While the first controversy was resolved by the Chief Justice of India by delayed nomination of his successor, the second led to an unsavory exchange of notes and letters between the Chief Justice of India and the executive and culminated in litigation. 6 ' The gravity of the situation led the President to refer to the Supreme Court to give its opinion in the matter known as the Third Judges Case.' 69 Referring to the decision in the Second Judges Case on the question of appointment and transfer of judges and to the doubts that had arisen with respect to its interpretation which required to be resolved in the public interest, the President's reference specified nine questions for the opinion of the Supreme Court. 7 The Court assembled a nine judge bench for deciding the reference. The bench stated that the nine questions referred to it related 166. Chief Justice J. S.Verma could not nominate his successor until January 3, 1998 while he himself was retiring on January 18, 1998. According to the Second Judges Case the seniormost puisne judge of the Supreme Court has to be appointed Chief Justice of India on the recommendation of the Chief Justice of India if found fit for service. The name of the succeeding Chief Justice must be announced one month before the retirement of the incumbent Chief Justice, and must be sent to the executive at least six weeks before such announcement. Accordingly, Chief Justice Verma should have sent the name of his successor by November 6, 1997. Perhaps he could have done so but for the serious charges made against the senior-most judge-Justice M. M. Punchhi-by a group of senior lawyers which charges Chief Justice Verma had apparently forwarded to the President.
167. Apparently at the beginning of May 1998, Chief Justice M. M. Punchhi recommended three appointments to the Supreme Court and the transfer of four Chief Justices of the High Courts. These appointments and transfers drew criticism both from some of the affected judges and a group of senior lawyers. The critics alleged lack of bona fides and required consultation in the action of the Chief Justice of India. See Mitra, supra note 163, at 46.
168. See id, At least two writ petitions were filed in the Supreme Court for appropriate directions to the executive to make the appointments. See id.
169. In re Presidential Reference, A.I.R. 1999 S.C. 1. See Appendix for Article 143, which authorizes the President to seek the opinion of the Supreme Court.
170. For the text of the reference along with the questions see id.
[Vol. 10:2 broadly to three aspects, namely, consultation between the Chief Justice of India and his fellow judges in the matter of appointments of Supreme Court and High Court judges and transfer of the latter; judicial review of transfers of judges; and the relevance of seniority in making appointments to the Supreme Court. 7 ' The bench gave a unanimous opinion. It stated that according to the majority in the Second Judges Case, the opinion of the Chief Justice of India is to be made according to the norms laid down in that case. "It must follow that an opinion formed by the Chief Justice of India in any manner other than that indicated has no primacy in the matter of appointments to the Supreme Court and the High Courts and the Government is not obliged to act thereon."' 72 The Attorney-General drew the Court's attention to the fact that "at the latest selection of Judges appointed to the Supreme Court, the then Chief Justice of India had constituted a panel of himself and five of the then senior most puisne Judges" and submitted that this precedent should be treated as a convention and institutionalized.' 73 The Court noted that "[p]resently, and for a long time now, that collegium consists of the two senior most puisne Judges of the Supreme Court.' ' 74 The Court also distinguished between the body that had to decide and the others who were to be consulted. Regarding to the terms of Article 124(2), the Court concluded:
[Als analysed in the majority judgement in the second Judges case, as also the precedent set by the then Chief Justice of India, as set out earlier, and having regard to the objective aforestated, we think it desirable that the collegium should consist of the Chief Justice of India and the four senior most puisne Judges of the Supreme Court.' 75 It clarified that in case none of the four puisne judges is going to succeed the Chief Justice of India by seniority, the successor Chief Justice of India must also be included in the collegium. 76 Further, the senior most judge in the Supreme Court from a High Court from where an appointment to the Supreme Court has to be made must be consulted, but such a judge cannot be made member of the collegium. If by chance the senior most judge does not know of the merits or demerits of a candidate, the next senior most judge must be 2000] consulted."' The opinions of the members of the collegium and of the senior most judge in the Supreme Court from that High Court must be in writing. The opinion of others, particularly of non-judges, whom the Chief Justice of India may decide to consult, may not be in writing, but a written memorandum must be prepared that should be conveyed to the Government of India. ' The collegium is expected to make its decision by consensus. "Should that not happen, it must be remembered that no one can be appointed to the Supreme Court unless his appointment is in conformity with the opinion of the Chief Justice of India."' 79 If the Chief Justice of India favors an appointment but the majority of the collegium opposes it, the appointment must not be made. If an appointment recommended by Chief Justice of India is found unsuitable by the executive and comes for reconsideration to the Chief Justice of India, the Chief Justice of India will consider it in the whole collegium and if some members have retired in the meantime then in the reconstituted collegium. Only if the collegium unanimously reiterates the appointment must the appointment be made." 0 It is imperative that the number ofjudges of the Supreme Court who consider the reasons for non-appointment be as large as the number that had made the particular recommendation.'" The Chief Justice of India may also ask for the response of the judge recommended by him and opposed by the government on the reasons given by the government. This response must be considered by the entire collegium.' 2 In making appointments from amongst the High Court judges, the Court reaffirmed the seniority principle but clarified that as merit is the predominant consideration in the matter of a candidate's appointment, meritorious persons may be appointed without regard to their seniority."13 It is only in support of such candidates that the reasons have to be given and not about the judges who have been superseded. 8 4 When the contenders for appointment to the Supreme Court do not possess such outstanding merit but have, nevertheless, the required merit in more or less equal degree, there may be reason to recommend one among them because, for example, [Vol. 10:2 the particular region of the country in which his parent High Court is situated is not represented on the Supreme Court Bench.'
The decision-making collegium for appointment of judges to High Courts must consist of the Chief Justice of India and the two senior most judges who would consider the recommendation of the Chief Justice of the High Court and consult any other High Court judges and judges from the Supreme Court who may be conversant with that High Court." 6 Judicial review of appointments or recommended appointments can be sought if any of the conditions of consultation and decision making as stated by the Court or of eligibility were not satisfied.' 87 Regarding the transfer of judges, including Chief Justices, from one High Court to another, the Chief Justice of India should consult the Chief Justice of that High Court as well as of the High Court where a judge is to be transferred and also one or more judges of the Supreme Court "who are in a position to provide material which would assist in the process of deciding whether or not a proposed transfer should take place."' 8 8 The views of these judges are to be obtained in writing as well as the response of the judge to be transferred should finally be placed before a collegium consisting of the Chief Justice of India and four senior most judges of the Supreme Court.' 89 The views of each member of the collegium along with the views placed before the collegium "should be conveyed to the Government of India along with the proposal of transfer."' 1 9 Thus, the conditions for transfer of ajudge have been made even more demanding than the conditions for appointment. A transfer is also subject to judicial review on the petition of the transferred judge on the ground of lack of consultation and non-observance of the decision-making process.'' V. THE WORKING OF THE NEW FORMULA After the above opinion of the Court one would have expected easier application for the process of appointments and transfers. But that did not happen. Following the norms laid down in the opinion four names were 185 recommended to the President of India for appointment in November 1998. While appointing the recommended persons the President made the following observation:
I would like to record my views that while recommending the appointment of Supreme Courtjudges, it would be consonant with constitutional principles and the nation's social objectives if persons belonging to weaker sections of society like SCs and STs, who comprise 25 per cent of the population, and women are given due consideration.... Eligible persons from these categories are available and their under-representation or non-representation would not be justifiable. Keeping vacancies unfilled is also not desirable given the need for representation of different sections of society and the volume of work the Supreme Court is required to handle.' 92 After the law minister communicated these observations to the Chief Justice of India and the press came to know of them, they received divergent reactions.' 9 3 The Chief Justice of India asserted "that merit alone has been the criterion for selection of judges and no discrimination has been done while making appointments."' 94 He added: "Our Constitution envisages that merit alone is the criterion for all appointments to the Supreme Court and high courts. And we are scrupulously adhering to these provisions. An unfilled vacancy may not cause as much harm as a wrongly filled vacancy."'" Nobody seemed to have taken serious objection to the President's remarks which were found well within his domain. Some sections of the press gave an impression of a veiled attempt by the President to achieve reservations in favor of the Schedule Castes and Schedule Tribes and for the appointment of specific judges from the Schedule Castes.' But such impression has been stoutly refuted. 97 While nobody spoke against merit, almost everyone has supported the consideration of the diversity of the country and the principle of democratic representation of all sections of the society in all its institutions, including the judiciary. "Merit" was explained in that light, 9 " and Apart from these quick responses from the legal fraternity in India, theory and practice of judicial appointments support and justify the President's remarks. The judiciary is one of the three organs of the government. In a democratic government, ideally speaking, the legislative and executive powers are representative of the society. 2 " Such representation is necessary to justify the government of the people which rules them by their consent. Perhaps at some point in time long ago it could be have been argued that the judiciary does not rule but simply applies the law in a dispute between two private parties. But it is no more in dispute that the judiciary not only makes laws but also participates in policy making, particularly when handling matters concerning the government and its agencies. For the exercise of such Experience is not just judicial experience but a capacity to understand the 'felt necessities' of all people of this complex nation." Id. Elsewhere the President has said:
Written into the concept of merit is the capacity to uphold interests of the disadvantaged. Hence to guarantee merit you need representation from weaker sections and social justice. Otherwise, merit is very elusive.... The President is reminding that appointments to the judiciary should take into account the social and plural diversity of the country--it bolsters faith in the judiciary. R. Ramachandran, The Conflict that Never Was, HINDUSTAN TIMES, Jan. 24, 1999.
199. Another prominent lawyer, Venugopal, also supports merit when he says "every democracy, including the [United States], attempts to provide representation to all sections of society, especially the minorities, in the judiciary. 'Any suggestion regarding induction of unrepresented sections of the community, including women or minorities and weaker sections, is consistent with the democratic basis of the Constitution."' Rarnachandran, supra note 198. Other examples of minorities given by Judge Sukumaran include the representation of Muslims in Calcutta and Christians in Cochin. See id. Similarly, Nariman, admitting that "the President has a point," illustrates: "In the United States there has been a 'Jewish seat' in its Supreme Court, and in Australia there had been for many years a 'seat' in the High Court for a Judge professing the Catholic faith." Id. Senior Congress leader V. N. Gadgil, supporting the President's stand, said "[i]t [i]s only proper that fair representation is given to Dalits in the judiciary." Id. Also, the Communist Party of India (CPI) has pointed out that "the under representation of Scheduled Castes and Tribes in judiciary was 'very much a matter of concern."' Supporting the President, Chandrabhan Prasad (Dalit Shiksa Andolan) commented: "At least one Dalit judge could be appointed to give a boost to the rest. It would help as a confidence-building measure." SUNDAYPIONEER, supra note 193. The idea seems to have been further appreciated by the lawyers when they felt that "the superior judiciary had little interaction with the people at the grass-roots level, hence judges were ignorant about the peoples' aspirations." TIMES OF INDIA, supra note 193. Nariman said that "the process of appointment of judges has to be more broad-based since it was not possible for the Supreme Court judges sitting in the Capital to know what was happening across the country." Id.
200. See BERNARD MANIN, THE PRINCIPLES OF REPRESENTATIVE GOVERNMENT (1997).
powers in a democracy the judiciary must also have similar, if not the same, justification as the other two organs of the government. Therefore, it must also in some way represent the people. Otherwise the laws and the policies laid down by it will have no democratic basis. For that end it is not necessary or even desirable that the judiciary must be elected in the same way as the other two organs of the government. But it must in some way represent or, as Shetreet prefers, reflect the society in which it operates. 2 "' To quote Shetreet:
An important duty lies upon the appointing authorities to ensure abalanced composition ofthejudiciary, ideologically, socially, culturally and the like. This is based on a doctrinal ground, which has been suggested: the principle of fair reflection. This doctrinal approach may be supported by additional arguments. The judiciary is a branch of the government, not merely a dispute resolution institution. As such it cannot be composed in total disregard of the society. Hence, due regard must be given to the consideration of fair reflection. There are other grounds for ensuring wellbalanced composition of the judiciary. First, the need to preserve public confidence in the courts. Secondly, the need to ensure balanced panels in appellate courts, particularly in cases with public or political overtones. 20 2
Pursuing the same theme at another place Shetreet says:
[J]udges decide cases upon background understanding based on fundamental values of the system. Those understandings are judge made and are based on the interpretation of the judge. If the judiciary is not reflective of society as a whole, the adjudication may be based on background understandings strongly coloured by a narrower set of values. [Vol. 10:2
Studies on judicial behavior have long established that a judge's background plays an important role in that judge's decision making. 4 For the representation of the background, Shetreet is not suggesting a numerical or accurately proportional representation in the judiciary. He is asking only for a fair reflection of the society in it. He finds such reflection necessary for the independence of the judiciary.° He supports his view with examples of countries which lead in the independence of the judiciary such as United States, Canada, England, Germany, and several other countries practicing it either as a matter of statutory rule or convention. 2 " Shetreet is not alone in this venture. He has actually summarized the views of many others, including those of some international bodies. Notable among the conclusions of the international bodies are the Singhvi and Montreal declarations on the independence ofjustice which in identical language state: "The process and standards ofjudicial selection shall give due consideration to ensuring a fair reflection by the judiciary of the society in all its aspects."" 0 7 "Balancing 'representation' on bases of religion, geography, race, and sex," tells Henry
Abraham, "has also played a major role in presidential choice of Supreme Court nominees" in the United States. 2 8
Such practice is not unknown in India. In pre-independent India the Judicial Committee of the Privy Council included as a matter of law judges from India. 2 " 9 Similarly, in pre-independence India representation was provided to certain communities in certain High Courts in view of the strength of those communities within the territorial limits of those High Courts. 2 "' To some extent these considerations have been taken into account since independence and care is normally taken to give representation to major communities and regions in the Supreme Court. Although sometimes such practice has been criticized because it may come in the way of the ablest among the prospective candidates for judgeship in reaching the bench, 21 ' nobody seems to have ever alleged that such practice has in any way affected the independence of the judiciary. On the contrary, time and again the need and fact of representation of different regions and minorities in the appointment of judges, particularly in the Supreme Court, has been emphasized.
12
Even though a reflective judiciary was not an issue either in the Second Judges Case or the Third Judges Case, one of the judges in the former case clearly spoke for it while the entire Court acknowledged its relevance in the latter case. Nowhere the Court has spoken against it in either of these two cases, though some of the judges have clearly spoken for it. Thus, in the Second Judges Case, Justice Pandian stated:
It is essential and vital for the establishment of real participatory democracy that all sections and classes of people, be they backward classes or scheduled castes or scheduled tribes or minorities or women, should be afforded equal opportunity so that the judicial administration is also participated in by the outstanding and meritorious candidates belonging to all sections of the society and not by any selective or insular group.
3
Clarifying that he was not asking for a quota or reservation for anyone, Justice Pandian supported himself with examples of United States and United Kingdom and reiterated: "Though appointment of Judges to superiorjudiciary should be made purely on merit, it must be ensured that all sections of the people are duly represented so that there may not be any grievance of neglect from any section or class of society." ' 214 Therefore, Justice Pandian also held that "the Government which is accountable to the people, should have the right of suggesting candidates to the concerned Chief Justice for consideration but the Government has no right to directly send the proposal for appointments by-passing the Chief Justice [Vol. 10:2 concerned.""' None of his colleagues on the bench has disagreed with these remarks. On the contrary, Jusitce Verma, who wrote the majority opinion, endorsed the opinion of Justice Pandian in these words: "I am grateful for your concurrence on the main points." ' 6 Similarly in the Third Judges Case, after noting that merit is the "predominant" consideration in the appointment to the Supreme Court, the Court promulgated the following:
When the contenders for appointment to the Supreme Court do not possess such outstanding merit but have, nevertheless, the required merit in more or less equal degree, there may be reason to recommend one among them because,for example, the particular region of the country in which his parent High Court is situated is not represented on the Supreme Court bench. 2 17
It may be noted that representation or fair reflection of the society was not an issue before the Court in these cases. What would have been the reaction of the Court if it had been an issue before it is subject to speculation. But in view of India's constitutional provisions and practices which unmistakably provide for and observe representation of weaker sections-minorities and women-in legislative and executive bodies and also in the civil services and lower judiciary, it may reasonably be expected that if the issue is addressed to the Court it will support fair reflection of the society in the higher judiciary also. z " 8 Returning to the President's and the Chief Justice's reactions to it, an impression was tried to be created as if the President were asking for ignoring the merit in favor of representation of certain sections of the society, while the Chief Justice was insisting on merit and ignoring the representation. Perhaps the divide between the views of the two was not as big as was projected. On a close examination one may find no opposition between representation and merit and, therefore, no opposition between the views of the President and the Chief Justice. Merit is not a fixed or set standard." 9 It may differ for 2000] different purposes and occasions. Therefore, merit for ajudge in a pluralistic and diverse society cannot be the same as in a monolithic and homogenous society. 22 Even if one accepts, which is not the case, that the Court in the last two Judges cases has insisted on merit as the sole consideration for the appointment of judges, it has not defined or explained merit other than indicating certain qualities of a judge. 2 ' But there is no unanimity or finality on these qualities. 2 Even if one agrees on certain minimum qualities which every judge must possess, no objection should be raised to adding more to supplementing them according to the requirements of a society. Nobody is asking or seems to have ever asked for quotas or reservations in the appointment ofjudges. Nor should that be demanded. The diversity of the Indian society, however, could not be ignored. How this diversity is to be dealt with is a complex and delicate issue on which opinions may sharply differ. But for the present purpose of achieving, maintaining, and improving the quality ofjustice administered by the courts and for reposing greater faith of the people in them and thereby ensuring the independence of the judiciary, the principle of reflection of the society should be observed. With the law established by the Court on the appointment of judges, greater justification lies for the observance of this principle. Earlier a representative executive was supposed to have a dominant role in the appointment of the judges while that role has now been taken over by the judges in whose appointments people have no direct or indirect role. A heavy responsibility, therefore, lies upon the judges to demonstrate that even though they are self-appointed, they represent their society and that they are not a closed group of people perpetuating their own rule. They must discharge that responsibility with sagacity and foresight and must encourage and invite suggestions for appointment of judges from different conceptions of merit. See id.
220. Speaking to the students of the Faculty of Law, University of Delhi in the spring of 1997, one of the most prominent former Chief Justices of India, Justice P. N. Bhagwati, narrated how his perception of the Indian Constitution and law took a turn after he visited some of the rural areas in Gujarat after becoming the Chief Justice of that High Court. Similarly, speaking to the same audience at another occasion, one of the most progressive former judges of the Supreme Court, Justice V. R. Krishna Iyer, narrated that when in a petition of a Naga tribal in the Supreme Court, opposite counsel raised the question of merit in the petition. lyer's response was that the fact that the petitioner is a Naga and has come all the way to approach the Supreme Court for justice is itself a merit in the petition. [Vol. 10:2 different sources, including the executive, the bar, and the legal luminaries. Now the responsibility primarily lies on the bench to create a judiciary which is not only independent of the executive and the legislature, but which is also competent to perform the unfinished task of social revolution which the Indian Constitution makers had envisaged. 223
VI. CONCLUSION
From the foregoing account of the constitutional provisions, their history, interpretation, and application, the problems faced and the solutions suggested, several conclusions emerge. First, the constitution makers did not want to leave the appointment ofjudges exclusively to the executive. Second, doubts were expressed from the very beginning whether the formula adopted in the Indian Constitution would serve the purpose of establishing and maintaining an independent judiciary. Third, doubts were confirmed with respect to the High Courts even before the commencement of the constitution and soon after the commencement of the constitution even with respect to the Supreme Court. Fourth, though the constitution makers intended effective involvement of the judges, particularly of the Chief Justice of India and the Chief Justices of High Courts, they refused to permit the Chief Justice of India to have the last word. Fifth, the constitution makers did not agree to make the appointments subject to the recommendations of any panel or approval of the legislature. Sixth, the constitution makers sincerely believed that the arrangement they had made in the constitution was the most suitable and appropriate for India and hoped that the high constitutional functionaries involved in the process would discharge their constitutional obligation with full responsibility. Seventh, the consitution makers were not completely wrong in their assessment and, subject to occasional aberrations, the system has worked well.
Eighth, the judicial interpretation of giving primacy to the executive has gone against the expectations of the constitution makers and the independence of the judiciary. Ninth, until the Judges Case, which gave primacy to the executive, nobody had seriously entertained the idea of a judicial appointments commission or other similar body outside the scheme already laid down in the Indian Constitution. Tenth, the constitution provides for a consultative process among several constitutional functionaries and reasonably expects a consensual decision. Eleventh, practice of consultation by the Chief Justice of India and Chief Justices of the High Courts with their colleagues before making their recommendations was prevalent and 223. On this point see AUSTIN, supra note 6, at 164. Even the title of the chapter, "The Judiciary and the Social Revolution," is striking. On the revolutionary role of the judges, see BRUCE ACKERMAN, WE THE PEOPLE: TRANSFORMATIONS (1998).
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specifically recommended by the Law Commission to be observed as a rule. Finally, no clear consensus on the form and functions of the proposed National Judicial Appointments Commission and consequential amendment of the Indian Constitution was, or is, in sight.
In view of all these considerations, the solution given by the Supreme Court in the Second Judges Case as clarified and confirmed in the Third Judges Case appears to be the most appropriate and practical. Without offense to any provision of the constitution it affects and advances the intent of the constitution makers of providing an independent judiciary which could not be expressed in any better words. It does not bring back the concurrence of the Chief Justice of India which had been rejected by the constitution makers primarily because the Chief Justice of India, as an individual unaided by anyone, could also err. 224 Even under this solution, in appropriate cases the opinion of the Chief Justice of India may not be given effect. But that will happen only in consultation with the Chief Justice as a collegium, not at will. The error element which was present in the minds of the constitution makers has been resolved by the Court. Nothing is available in the history of the constitutional provisions that the solution to the error element given by the Court was ever suggested by anyone, much less considered by the Assembly or any of its members. What would have been the reaction of the constitution makers had it been suggested to them is speculative. But asking such questions is a legitimate method of determining the intent of lawmakers in deciding the difficult or hard cases."' This is much more so in the case of a constitution which has to endure itself indefinitely in changing times and situations. The Court does not bring back any of the alternatives considered and rejected by the Assembly. "In the appointment of Supreme Court and High Court justices," Austin notes, "the Assembly provided that the President should act neither in his discretion nor on the advice of his council of ministers but in consultation with the Chief Justice and otherjustices. constitution does everything possible to ensure the independence of the judiciary. It is also accepted that the independence of the judiciary is a basic feature of the constitution. The independence of the judiciary is sought to be upheld not just for its sake, but for ensuring smooth functioning of the constitution and for the realization of its goal of a free, just, and democratic society. Any interpretation of the Indian Constitution which comes in the way of the independence of the judiciary is, therefore, not consistent with the constitution and is also notjustifiable. The interpretation in the Judges Case giving primacy to the executive led to the appointment of at least some judges against the opinion of the Chief Justice of India within the short period of less than a decade." 8 This could not have been intended by the constitution makers because it was a clear threat to the independence of the judiciary. If such an interpretation receives widespread criticism and condemnation and the matter is again brought before the Court for reconsideration, the Court is under a duty to rectify the wrong and give an interpretation which is consistent with the purpose of the provision and is also not inconsistent with its language. The Court has done that job remarkably well in the Second and Third Judges Cases.
The same may be clearly said with respect to the seniority rule in the appointment of the Chief Justice of India. Apparently, in the two instances in which the seniority rule was broken, the superseded judges had given opinions inconvenient to the then executive. The constitution makers could have never intended that the judges must be calculating the pleasure or displeasure their decisions could bring to the executive of the day and that they could become Chief Justice of India any time or out of turn by giving opinions that pleased the executive or could loose that opportunity forever if they gave an opinion that displeased it. Such an interpretation would be an outright reversal of the intended independence of the judiciary. Of course, no judge of the Supreme Court has the claim to become the Chief Justice of India by seniority. But in view of the fact that they have always become Chief Justice by seniority except in two instances where they gave opinions not liked by the appointing authority makes out a justification for the rule of seniority, unless for objective reasons supportive of judicial independence, such as physical or mental disability or charges of corruption, participation in politics, or any other similar reason it may not be followed.
Similarly, with respect to transfers of judges, including Chief Justices, of the High Courts, the Court has evolved a formula which supports the judicial independence and is in consonance with the provisions of the constitution. In principle the power to transfer a judge without that judge's consent is not consistent with the independence of the judiciary. But this power is given in the constitution and has been supported from time to time by different bodies, including the Law Commission of India. The way the power was exercised before the emergency of 1975-77 did not expose its potentiality of misuse. But the transfers during the emergency and later, including the ones recommended by the Chief Justice of India in 1998, have clearly exposed its potentiality of harming the independence of the judiciary. Reading the requirement of consent in the relevant provision would have gone against the well-established practice and precedents. At the same time, its potentiality of misuse had to be guarded. The Court has done that job well by making the transfer more cumbersome than a fresh appointment of a High Court judge. It has also indirectly introduced the element of consent by the requirement of asking and considering the views ofthejudge to be transferred.
Finally, though the solutions provided by the Court to the problems of appointments and transfers may not be ideal, perhaps they could not be improved upon in the circumstances. The constitution makers had expected that all constitutional functionaries will act in public interest in the independence of the judiciary uninfluenced by personal, political, or even ideological considerations that could harm that interest. Therefore, they did not put any additional checks that would have made the decision making process cumbersome or even unworkable. No problem arose so long as the constitutional functionaries acted on expected lines. As soon as those expectations were broken and the instances and possibilities of such breaches increased, the checks became imminent. Such checks could be created either by an amendment of the constitution or by an interpretation which could be justified under the constitution. As there was no clear move for the former, [Vol. 10:2 there was no guarantee that it would have either succeeded or worked better because the considerations for which similar checks were rejected by the constitution makers apply even today."' Moreover, any moves to amend the constitution were almost on the same lines on which the Court has decided. ' Let us, therefore, make the best of the solution found by the Court. Even though the solution is justified in the circumstances, it may not be easy to implement unless all concerned are guided by the considerations expected of them by the constitution makers. Some of the difficulties in its implementation have already been noted, and others may arise in due course. There may be Chief Justices and other judges who may like to impose their will irrespective, or in disregard, of public interest and there may be executive heads and other members who may always find fault with the recommendation of the Chief Justice and otherjudges. There may also be genuine differences of opinion with respect to the public interest and the understanding of the constitution between the executive and the Chief Justice as, for example, happened between the President and the Chief Justice in respect of appointments and transfers after the Third Judges Case.
But even if everything moves ideally, it may not be easy to implement the scheme and remove all the ills associated with the appointments and transfers of judges. A big backlog of vacancies is to be filled up. It is an enormous task for the Chief Justice and his collegium to fill these vacancies in accordance with the norms laid down in the two Judges cases. The creation of new vacancies is a continuous and unbroken phenomenon for which a continuous and unbroken exercise has to be undertaken, which again is a heavy demand on the time of the judges and other resources of the Court.
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Let us hope the Chief Justice and his office will be able to cope up with this demand and that this demand will not create any permanent or fixed division among the members of the collegium. Nor shall collegium just follow the dictates of the Chief Justice.
Appointments and transfers ofjudges are crucial for the independence of the judiciary, but they are not the only issues about it. 33 There are other equally, if not more, serious issues and obstacles. One of them which has already been noted is the problem of arrears. 234 The Second Judges Case takes some care of it in so far as it authorizes the Court to direct the executive to create additional posts ofjudges if recommended by the Chief Justice of India in view of the increased work load and arrears. But that takes care only of the High Courts. The real and much more grave problem of arrears and delays lies in the lower courts where more than once it has been noted that undertrials have been languishing behind bars for indefinite periods in violation of their fundamental right to life and liberty. 3 The position in non-criminal litigation is even worse. This goes against the rule of law, which is one of the basic features of the Indian Constitution, 236 and shakes the faith of the common people in the effectiveness of the courts as guardians of their rights [Vol. 10:2 and lowers the courts' prestige in their eyes. The judiciary cannot earn or sustain its independence if it loses people's faith in it. Therefore, the problem of delays and arrears at all levels has to be attended on a war footing. 237 The other factor which is eroding the faith of the people in the judiciary and constitutes a grave threat to its independence is the allegation of widespread corruption among the judges at all levels. 2 38 Independence and corruption in a judge or judiciary are self-contradictory and cannot coexist. If the judiciary has to be made and kept independent, effective measures need to be taken urgently to eradicate and prevent corruption among judges.
Post-retirement attraction of jobs for the judges handed out by the executive is another factor in the independence of the judges. Among other things, the Attorney General for India has recently called for eliminating this practice and has instead suggested raising of the age of retirement of the judges. 239 Similarly, the Chief Justice of India, among other requests, has asked for financial and functional autonomy of the courts for their effective and efficient functioning and for quick delivery ofjustice. 240 A growing unease is also being felt and expressed about the accountability of the judiciary and its extensive and frequent intrusion into the supposedly executive and legislative domains. Although, as has already been noted, accountability of the judiciary and how far it should scrutinize the acts of the legislature and the executive are delicate and controversial issues, the judiciary should not be left totally unchecked. ' If the independence of the judiciary is rooted in the separation of powers, which has been resorted to again and again by thejudiciary in support of its independence from executive interference, the judiciary must also in turn respect the autonomy of the executive and the legislature. The judiciary should not get attracted or tempted towards correcting every wrong in the society, a role that society has never assigned to the judiciary and does not expect it to perform. At times the judiciary must be getting popular approbation of its intrusions into the domain of the legislature and the executive, but in the long run it may erode the very basis and justification of its own independence and endanger it. 2 1 2 Let us conclude with an optimistic note. The constitution makers of India had a grand vision of a free and just society based on the rule of law. In the realization of that vision they had assigned a prominent role to the judiciary which it had to perform independently and uninfluenced by the other two branches of the government. By and large the expectations of the constitution makers have been respected, if not fulfilled, by all concerned. Among all the troubles and tribulations India has faced since the commencement of the constitution, the judiciary has performed its role fairly well. In its times of trouble with the executive, the judiciary has received the spontaneous and sustained support of a powerful legal community and of the people in general. Therefore, the judiciary has generally been able to maintain its independence and perform its role along the expected lines. I often wonder whether the largest democracy on earth, among all its adversities, has been able to sustain and effectively operate its constitution because of the constitution makers' vision of an independent judiciary and the sustenance of their vision by the people of India. In spite of many failings, it is no mean achievement for the people of India and their institutions that they have been able to sustain a democratic constitution where all others in similar or even more favorable circumstances have either not attempted or failed. The independence of thejudiciary appears to be one of the most prominent factors in the occurrence of this phenomenon. Let us therefore, preserve, protect, and promote it.
